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M&A trends
and new best

p r a c t i c e s
 M&A downturn prompts companies to take holistic view during M&A 

transactions, attending to detail from tax liability to software licensing

 Online workspaces let companies manage deals with less risk and cost, 
providing access to all parties from beginning to end 

 Collaborative environments allow buyers to keep track of inventoried 
litigation and facilitate M&A research for general counsel

 Companies must be ready for day one, post-merger, following up on 
third-party approvals from real estate leases to domain licenses

G U I D E



In the fi rst six months of 2007, M&A
activity hit an all-time high, but there
we re signs of trouble brewing by the

second half of the ye a r. Most observe rs
b e l i e ve the market peaked in the second
qu a rter of 2007. In that qu a rte r, 1, 4 3 2
deals we re done, re l a t i ve to just 777 in
the third qu a rter of 2007, according to
the Association of Corp o ra te Grow t h
and KPMG. 

As funding sources dried up and the
recent credit crunch wo rsened, more
deals became ‘troubled’ and some ulti-
m a tely we re abandoned. Skittish buye rs
n ow find themselves rethinking offe rs ,
and boards and share h o l d e rs are push-
ing ta rg eted companies to hold out fo r
higher prices. The re m o rse of buye rs and
s e l l e rs is now commonp l a c e .

This challenging env i ronment fo rc e s
g e n e ral counsel and corp o ra te secre-
taries to ta ke ex t ra care with deals under 
c o n s i d e ration. In such an env i ro n m e n t ,
exe c u t i ves responsible for M&A need to
look at the big picture and ask: H ow 
will this marriage of two diffe rent entities
actually wo rk ?

At the same time, they can’t affo rd to
neglect any of the minute details, such as
when and how soft wa re licenses can be
t ra n s fe r red, whether arrangements have
been made to tra n s fer control and ow n-
e rship of the comp a ny’s domain name
p o rt folio and we b s i tes, and what tax lia-
bility the comp a ny will assume once the
m e rger has been comp l eted. Fa i l u re to
a t tend to these matte rs could result in
p o st - m e rger surprises, as well as signifi-
cant unfo reseen cost and risk.

Fo rt u n a te l y, companies can look to
te chnology to help manage these incre a s-

ingly comp l ex details and source docu-
ments in a more efficient and inte l l i g e n t
m a n n e r. Innovations like online data
rooms – re p o s i tories where the docu-
ments for a deal are uploaded or scanned
and can later be perused or edited by any
authorized user – a re making it possible
to bet ter manage and tra ck the activities
of the parties invo l ved in a deal, as we l l
as the myriad documents, ad hoc com-
munications and expenses associate d
with large deals. 

More managers and 
experts involved
Once upon a time, general counsel and
outside counsel ran a deal, with the
C FO and CEO popping their heads in
e ve ry so often. Not so to d ay. As comp a-
nies have begun to realize how critical
p e rsonal relationships are to the ulti-
m a te success of a merg e r, far more peo-
ple have got ten invo l ved. 

In this difficult economy, the sta ke s
for each M&A transaction are higher
than usual. Bad deals can break comp a-
nies and ove rsights can lead to costly 
litigation. Since companies need to
manage the details of each and eve ry
deal with ex t reme care, they are turning
to key business managers and special-
ized ex p e rts to help them nav i g a te the
risk minefi e l d .

Heads of the various business units
can identify where overlaps ex i st, what
gains might be ach i e ved in terms of 
p roductivity or efficiency from a pro-
posed merger and what new pro d u c t s
might be developed over time.
Specialized ex p e rts are being asked 
to make env i ro n m e n tal assessments and

PRIMING THE BOARD

Since the Sarbanes-Oxley Act, direc -

tors have been charged with gathering

more information about M&A deals so

that they can make better-informed

decisions. Aspects of deals that have

come under particularly close scrutiny

are change-of-control packages and

golden parachutes. 

Directors have stepped up to the

plate, realizing they’re obligated to

take a more active role in the deal

process. Increasingly, directors are

responsible for testing management’s

assumptions, asking why a given deal

makes sense. Ideally, the directors

evaluating a deal will be independent

of management so that they can lend

a clear-eyed perspective. 

When necessary, directors have begun

hiring outside consultants to evaluate

deals. Making sure independent direc -

tors assess a deal and even getting

third-party advice can help inoculate

the board from legal challenges down

the road.

As a deal transpires, it’s important to

share key documents with board 

members, sometimes in real time.

Increasingly, email and online data

rooms are facilitating this type of com -

munication between the deal negotia -

tors and the ultimate decision-maker:

the board.

A changing 
landscape
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RISE OF E-FILING

During the past few years, many finan -

cial institutions have begun to file the

majority of their Uniform Commercial

Code (UCC) liens electronically. As a

result, they’ve realized both rapid turn -

around and significant cost savings.

Making sure that UCCs are correctly

recorded is a critical aspect of any

deal; only when all UCC filings are

current can a financial institution pre -

serve its security interests in the 

borrower’s property.

Online filing has proven very advanta -

geous. It enables the instantaneous

confirmation of UCC filings as

opposed to the weeks of delay that can

occur with paper and postage. At the

same time, filing electronically

reduces the potential for error. There

are complex requirements for UCC

records; a lender can lose its priority

in terms of security interests if every -

thing isn’t handled properly.

Deal participants using online work -

spaces can view all UCCs and other

legal forms filed electronically from

this central and easily accessible 

vantage point. They can also upload

related deal documents, collaborate

with other parties and prepare closing

documents, all within a secure, web-

based workspace.

e st i m a te the cost and timeline of info r-
mation. System inte g ration, as well as
p otential hurdles that the newly merg e d
c o mp a ny may face with zoning board s
and other indust ry re g u l a to rs, must be
a n t i c i p a ted ahead of time.

The bot tom line: Deals are becoming
m o re comp l ex, and there are ve ry few
occasions when it’s alright to say, ‘Let ’ s
j u st do the deal and ta ke the next six
months to sort things out.’ Nowa d ays
c o mpanies have to be ready to begin
m e rging the entities – and reaping the
v a u n ted benefits – as soon as the ink
dries on the closing contra c t s .

E x p e rts say that the fi rst six months of
2008 saw the highest pro p o rtion of
unfriendly bids since 1999. Some exa m-
ples: InBev’s $52 billion unsolicite d
ta ke over of Anheuser- B u s ch and Ro ch e ’ s
July 2008 bid for the remainder of out-
standing Genente ch sto ck.

In some cases, boards are accepting
and even welcoming bids that they initial-
ly rejected. Regardless, all interactions
within a hostile situation need to be care-
fully documented. The better prepared
companies are to address the intricacies

of a deal, the lower the odds of serious
problems arising in the future.

Boards demanding more
O ver the past few ye a rs, hedge funds and
a c t i v i st share h o l d e rs have demonst ra ted a
m a rked ability to throw a monkey wre n ch
i n to a deal, voicing concerns that most
l i kely wouldn’t have been raised just a few
ye a rs ago. Inve sto rs have been known to
fo rce ta rg et companies to return to the
bidder and demand more value. 

In 2007 hedge funds, other inst i t u t i o n a l
i nve sto rs and RiskMetrics second-guessed
Eli Lilly's plan to buy ICOS, the pharma-
ceuticals firm that cre a ted Cialis. Eli Lilly
u l t i m a tely raised the offer by $200 million
to $2.3 billion. 

Even though shareholder activism is
on the rise, rarely does it spell the end 
of a deal. Ac c o rding to Fa c t S et
MergerMetrics, only 6.19 percent of 2007
deals that had concluded by mid-January
2008 were withdrawn once a definitive
agreement had been reached. And of
those failed deals, FactSet MergerMetrics
says that only 12 percent were withdrawn
for a lack of shareholder approval.
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Source: Thomson Reuters and KPMG
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One of the late st M&A best pra c-
tices sounds para d oxical: begin
a ny deal with the end in mind. In

other wo rds, companies shouldn’t become
so obsessed with ‘getting the deal done’
that they fail to imagine the day- to - d ay re a l-
ity of how the merger will actually wo rk.

The new M&A landscape is comp e l l i n g
c o mpanies to look at deals more holist i c a l-
l y, and even to ta ke a more ske ptical view
of the outcome. Companies are asking:
What’s in it for both parties? Why are we re a l -
ly doing this deal? And what could possibly go
w ro n g ? Some of these frank conve rs a t i o n s
can help a deal proceed smoot h l y. Get t i n g
issues on the table and clearly art i c u l a t i n g
concerns can make the whole M&A ex p e-
rience more efficient and positive .

Online data rooms
Te chnology allows corp o ra te secreta r i e s
and general counsel to manage the deal
p rocess diffe re n t l y. 

Within the past few ye a rs, online data
ro o m s – s e c u re, encry pted env i ro n m e n t s
w h e re sensitive documents can be viewe d
by any authorized individuals – h ave gained
in popularity. In the past few months, how-
e ve r, as the economy continues to wo rs e n
and M&A re qu i res more attention to
d etail than eve r, they ’ ve truly caught on.

One advantage to an online data ro o m
is that it's available 24 / 7. A comp a ny may
t h e re fo re offer constant access to neces-
s a ry documents and can speed up the
v i ewing and due diligence process signifi-
c a n t l y, and often at far lower cost.   

Online data rooms can attract more par-
ties to a deal. In a physical data room, only
one party can peruse documents at a time.
In an online data room, eve ryone can view

the documents simulta n e o u s l y. And docu-
ments are present and viewable during the
closing and in the months immediate l y
a fte rwa rd; some systems provide a seam-
less tra n s fer of all documents and data
i n to a post-deal management syste m .

Closing preparation
C o mpanies are looking beyond using te ch-
nology solely for the due diligence phase
of a deal. Pa rties want to re v i ew and assem-
ble closing documents online. Deal docu-
ments can be delive red to a collabora t i ve
online wo rkspace, allowing for bet ter deal
management, making lengthy and unruly
ch e ck l i sts far more manageable.

C h e ck l i sts can be dynamic documents,
v i ewable by anyone permitted. The gener-
al counsel or corp o ra te secreta ry can
assign a task to an individual, and then
manage the deal bet ter by tra cking which
documents are ready for closing. Those
t h re e - i n ch thick closing binders once ubiq-
u i tous on closing day can be mainta i n e d
online. Saving relevant documents within
a single ‘closing’ fo l d e r, a manager can
ove rsee the documents more effe c t i ve l y.

Online env i ronments boast seve ral com-
pelling advantages. In-house counsel can
add notes, assign individuals tasks and
flag potential problems. Collabora t i ve
wo rk pro g rams also fa c i l i ta te a bet ter out-
come on a deal. The ultimate closing can
be delayed if one party lacks, say, a neces-
s a ry cert i fi c a te of insurance; using an
online wo rk env i ronment, this pro b l e m
will be discove red well befo re closing day.

In addition, the individual running the
deal can divide all documents into cate-
gories under such rubrics as debt docu-
ments, asset purchase agreements, IP doc-

The new best practices:
keeping the end in mind
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ARE YOU AUTHORIZED?

Companies entrusting something as

critical as a merger or acquisition to

an online environment will naturally

have questions. 

Topping the list is security. In addition

to making sure that all of the docu -

ments are housed in a password-pro -

tected environment with sufficient fire -

walls, companies also want to make

sure there is proper document-level

security. Namely, users should be

authorized to see certain documents

without gaining access to the entire

online repository. 

Online environments also give the

deal leader a chance to dictate how

documents are used. A general coun -

sel or a corporate secretary might

decide that some documents are con -

sidered ‘view only’ and cannot be

modified by users. Other documents –
those that are assigned to team mem -

bers for a specific action – can and

should be altered. 

One distinct advantage to online work -

spaces: it’s far easier to keep track of

various versions of the same docu -

ment. Users can see whether a docu -

ment has been modified, and they can

verify that they’re using the most up-

to-date version.



ESCAPE CLAUSES

Given dramatic reversals in the avail -

ability and cost of debt financing,

many buyers have begun looking for an

exit. For this reason, there is now far

more attention on material adverse

change (MAC) or material adverse

effect (MAE) clauses and on breaches

in contract.

In December 2007, a Tennessee court

insisted that Finish Line should contin -

ue its acquisition of Genesco. UBS had

agreed to fund the $1.5 billion acquisi -

tion, but UBS put pressure on Finish

Line to renegotiate the price or declare

that an MAC/MAE had occurred when

Genesco’s quarterly earnings were

revealed to be among the worst in the

company’s 10-year history. Finish Line

did not prevail because of the specifics

within the MAC/MAE.

Many acquisitions still contain broadly

worded MAC/MAE clauses, according

to a January 2008 memo by law firm

Reed Smith. In the new environment,

paying close attention to these clauses

– even when there are no signs of trou -

b l e – simply makes good sense.

Companies need to consider remedies

up front, even for deals that don’t look

precarious. It’s important to know the

termination or break-up fees before a

dispute arises.

uments and contracts. Online syste m s
a l l ow exe c u t i ves to run re p o rts any time,
l i sting outstanding documents and tasks. 

K n owing the entity
The more you know about the entity
yo u ’ re acquiring, the easier it is to hit the
g round running.

I n c re a s i n g l y, companies buy divisions of
c o mpanies rather than the whole ente r-
prise. It’s essential that both parties indi-
c a te which assets are included. Who ow n s
s o ft wa re, licenses, patents, source code
d o c u m e n tation, audit logs and bug
re p o rts is critical. An owner who possesses
these things is bet ter positioned to avo i d
p a st mista kes and future pro b l e m s .

A n other best practice is to avoid all con-
flicting language within documents. The
m o re consistency across transaction docu-
ments, the lower the odds of dispute s
l a te r. Consider things like what country or
sta te law is governing the deal and what
venue is being used.

With companies driving business
t h rough online channels, it’s imp o rta n t
that domain names be inve n toried as they
a re part of an intellectual pro p e rty port fo-
lio and need to be pro mptly tra n s fe r re d .
M&A atto r n eys are comfo rtable planning

for copyrights and patents but have more
t rouble managing domain name tra n s fe rs ,
w h i ch are often left until after a deal has
closed. Po st - m e rg e r, personnel sta rt disap-
pearing. Often there’s a special authoriza-
tion code that a re g i st ry needs to unlock
the domain to be tra n s fe r red, pro b l e m a t i c
should the authorized individual be gone.

The acqu i red comp a ny must reassign all
p a tents and copyrights, while the buye r
needs to inve st i g a te what soft wa re the ta r-
g et comp a ny is using. If a business
a c qu i res an entity relying on open-sourc e
s o ft wa re, it has to consider whether it
wants to continue this arrangement or
m a ke some fundamental ch a n g e s .

License compliance is still a pre s s i n g
issue. Some license tra n s fe rs must be
p re a p p roved befo re a deal is comp l ete. Fa i l
to do so and a deal could get delayed, or
wo rse, a critical division could be closed
d own until proper approvals are secure d .

When negotiating a price, the buye r
needs an accura te picture of the post - d e a l
tax liability. If you don’t do the math accu-
ra te l y, you might be taking on more cost s
and liability than ex p e c ted. As part of ana-
lyzing the financial package, the buye r
should ta ke careful note of indemnifi c a-
tion and insurance prov i s i o n s .
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Here’s what an online spreadsheet looks like:

Getting organized

EDIT PRINT
INITIAL DOCUMENTS

Member Consent (PUR) (LOI):
Member Consent:    Executed/Completed

Manager Consent (PUR)(LOI) RP:
Manager Consent (PUR)(LOI) Status:    Final

ORGANIZATIONAL DOCUMENTS
Purchaser LLC Article of Org RP:

Purchaser LLC Article of Org Status:    Ordered
ASSET PURCHASE AGREEMENT

Asset Purchase Agreement RP:
Asset Purchase Agreeement Status:    Draft

OTHER CLOSING DOCUMENTS
Communication Plan Timeline RP:

Subscription Agreement Investor Status:    Draft
PURCHASER FINANCING

Subscription Agreement Investor RP:
Subscription Agreement Investor Status:    Basic

DEBT DOCUMENTS
Bank Commitment Letter RP:

Bank Commitment Letter Status:  

Source: Corporation Service Company and LeClairRyan



Over time, it has become incre a s i n g-
ly clear that general counsel and
c o rp o ra te secretaries are central to

a ny organization’s ente rprise risk manage-
ment pro g ram. This is most evident in the
M&A arena, where due diligence re qu i re-
ments to u ch upon eve ry risk area from lit-
igation to the tra n s fer of business licenses
and brand protection. There’s consider-
able risk in any acquisition, and the gener-
al counsel and corp o ra te secreta ry play a
p i votal role in detecting and minimizing
p otential pro b l e m s .

One reason online data rooms are
a t t ra c t i ve: they lower risk. When eve ry-
one’s wo rking from the same song sheet ,
t h e re’s less chance of miscommunication. 

Online env i ronments let comp a n i e s
sto re documents, collabora te, sch e d u l e
m e etings, upload ch e ck l i sts, and authorize
u s e rs and then re vo ke that authorization
once a party is no longer invo l ved. Ideal fo r
storing documents, other media can be
ke pt there as well: videos, handwritten doc-
uments, blueprints, photos, et c .

C o l l a b o rating electronically is also fa r
m o re dynamic than collaborating ove r
paper documents. When, for insta n c e ,
one party performs due diligence on a pos-
sible acquisition, that acquisition re p re-
sents a snapshot of a single moment in the
c o mp l ex histo ry of the comp a ny up fo r
sale. Any events that tra n s p i re after the
deal room has been assembled aren’t nec-
essarily re fl e c ted in that snapshot .

B u ye rs sometimes find that what hap-
pens bet ween the due diligence pro c e s s
and the closing date can be critical. In the
months that elapse, a comp a ny can be
s e rved with additional lawsuits, it can have
a patent re vo ked, or some other critical
e vent may inte rve n e .

In other wo rds, even though the buye r
has good and thorough information on all

o u t standing claims through the ta rg et
c o mp a ny’s list of pending litigation mat-
te rs, things change. If new litigation mat-
te rs aren’t properly inve n toried and com-
m u n i c a ted, large pro b l e m s – or even litiga-
t i o n – m ay arise.

Greater board participation
As more individuals are evaluating any
g i ven deal, online data rooms prove a gre a t
way to get eve ryone up to speed. 

An online data room is one way to ke e p
d i re c to rs apprised of imp o rtant, docu-
m e n t - i n te n s i ve events like merg e rs, acqu i-
sitions, dive st i t u res, re g u l a to ry filings or
e ven bankruptcy proceedings. Thro u g h
the various levels of access permitted in
the online data room, a comp a ny can pri-
oritize which documents are necessary fo r
d i re c to rs to see. 

D i re c to rs are spending more time than
e ver fulfilling their responsibilities. By

ABA CHALLENGE

An American Bar Association (ABA)

survey found that the typical US attor -

ney uses between 20,000 and

100,000 sheets of copy paper annual -

ly. Consequently, that lawyer produces

up to 4.5 tons of carbon dioxide and

other greenhouse gases; that’s equiv -

alent to driving a midsize car 8,400

miles, according to an online calcula -

tor provided by Carbonify.

In March 2007 the ABA and the US

Environmental Protection Agency

(EPA) issued what they called the Law

Office Climate Challenge. As of July

2008, the Law Office Climate

Challenge had attracted 85 signato -

ries. Participants include: the

Manhattan offices of Arnold & Porter;

Chadbourne & Parke; Harris Beach;

Nixon Peabody; O’Melveny & Myers;

Weil, Gotshal & Manges; and Paul,

Weiss, Rifkind, Wharton & Garrison.

One major law firm that’s signed up

for the challenge and has committed

to change, Sonnenschein, Nath &

Rosenthal, calculated that its office

uses approximately 65 million sheets

annually. At this rate, the firm realizes

that even a 10 percent reduction in

paper used would translate into large

cost savings.

Benefits of technology
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What’s the carbon footprint 
of a single lawyer?

The average law firm attorney uses

20,000-100,000 sheets of paper a year,

according to an informal study by Arnold 

& Porter. At the high end of the range –

100,000 sheets of paper – the ABA calcu -

lates the environmental impact this way:

l A half-ton of p aper used per 

at t o rn ey per ye a r.

l From production to re cycl i n g, h a l f

a ton of p aper results in 4.5 tons of

carbon diox i d e - e q u ivalent gre e n h o u s e

gas emissions.

l Disposal in a landfill results in an 

a dditional ton of s u ch emissions per ye a r.

Source: ABA (Law Office Climate Challenge)



REINING IN COSTS

In the fairly recent past, most in-house

counsel had virtually an open check -

book when it came to deal expenses.

This is no longer the case. 

Online data rooms can achieve real

cost savings and efficiencies during

the due diligence phase of a negotia -

tion. Online workspaces obviously

keep down travel costs and eliminate

some of the hotel bookings for the par -

ties researching a deal; the targeted

company saves money by not renting

a physical deal room, staffing the

space, and providing catering and

other amenities for visitors. In addi -

tion, there might be sizable FedEx or

courier costs from relaying documents

after parties visited the deal room. 

Nowadays, there’s unquestionably

more pressure on general counsel to

minimize outside counsel costs. The

in-house team is accomplishing more

internally and is only farming out key

pieces of M&A projects when addition -

al expertise is needed.

Most people agree that using online,

collaborative work tools reduces the

amount of time general and outside

counsel have to spend reviewing docu -

ments together. 

a l l owing them to re s e a rch M&A online in
a collabora t i ve env i ronment, the corp o-
ra te secreta ry can help the board perfo r m
b et ter without re quiring a burd e n s o m e
o u t l ay of additional time.

An international twist
Na t u ra l l y, it’s imp o rtant to know all the
places a given comp a ny or division does
business. Befo re buying a comp a ny with
i n ternational entities, be sure to re s e a rch
the various rules in those countries. 

Jurisdictional rules like minimum capi-
talization or special government approv a l s
and tra n s fer ta xes can increase the cost of
a deal by way of fines and penalties or they
can fo rce ove rseas operations to be shut
d own te mp o rarily if necessary conditions
a re not met prior to closing. If the inte r n a-
tional holdings are ex te n s i ve or the indus-
t ry rules particularly comp l ex, be sure to
find someone on the ground you can trust
for advice. 

Although the hows and whys diffe r
depending on the entity’s home base, all
fa c ets of the deal ta ke more time when
t h e re’s an international comp o n e n t .

When trying to understand fo re i g n
entities, don’t fo rg et to look to online
holdings as well. Say a comp a ny is dive st-
ing the Fre n ch arm of a global ente rp r i s e .
If that comp a ny sells to a comp et i tor and
doesn’t specify which domain names are
included in the deal, the seller might inad-
ve rtently re l i n quish control of some URLs
c e n t ral to its business.

H ow can a seller pre vent such a scenario?
By making sure to know all the assets (on
the ground and online) that the ta rg et
c o mp a ny or division possesses, and all the
entities with which they ’ re associate d .

Going green
Online data rooms can be a tre m e n d o u s
boon when companies consider the new
‘triple bot tom line’: the economic, social
and env i ro n m e n tal impact of adopting a
c e rtain course of action.

The potential cost savings from elimi-
nating paper are imp re s s i ve. If a ream of
p a p e r, 500 sheets, costs round $2, that $2
is just the beginning of the costs incurre d .
In one re p o rt, Citigroup est i m a tes that the
c o st of paper sto rage, printing, copy i n g ,
re c ycling, disposal and postage could
m a ke that ream of paper more than 31
times the original price. 

Tra d i t i o n a l l y, M&A meant huge paper
c o n s u mption. An online wo rkspace can
d ramatically lower paper consumpt i o n .

Going green is more than a way to save
m o n ey. Citigroup est i m a tes, for insta n c e ,
that making a single sheet of copy paper
uses over 13 ounces of wa te r. Ad d i t i o n a l l y,
paper production is the third most energ y-
i n te n s i ve of all manufacturing indust r i e s .

E m b racing sustainable business pra c-
tices may prove an imp o rtant lure fo r
some clients who are wanting to re d u c e
their carbon fo otprints. 

Using online wo rkspaces can also be a
recruiting tool. Many young atto r n eys pre-
fer to wo rk at companies taking the cli-
m a te issue seriously. Conceivably, a com-
p a ny’s dedication to sustainable pra c t i c e s
could prove an imp o rtant diffe re n t i a tor in
the not - to o - d i stant future .
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Tips for reducing GHG emissions
in the work place

To be a ‘Law Office Climate Change

Partner’, an office has to adopt two of

the following three best practices:

l M a ke sure that ap p rox i m at e ly 90 

p e rcent of all types of p aper and

e nvelopes purchased have at least 30

p e rcent post-consumer re cycled content.

l Re cycle ap p rox i m at e ly 90 percent 

o f d i s c a rded mixed office pap e r.

l C re ate a policy of d o u bl e d - s i d e d

printing and copying for drafts and

i n t e rnal documents.

Source: Thomson Reuters and KPMG



I n the midst of a deal, there’s typically
a fast and furious flurry of activity as
both parties rush to the finish line.

Once the deal has closed, the momen-
tum slows considerably and everyone’s
attention shifts to the next big thing. In
the post-deal slowdown, some companies
fail to attend to all the necessary tasks,
losing track of what needs to be accom-
plished and when.

Among the problems that can arise
once a deal has closed is a lack of the nec-
essary third-party approvals. Whether all
real estate leases and software licenses –
t wo matte rs that re qu i re third - p a rt y
approvals – have been fully transferred
depends upon the risk appetite of the
parties involved. Often, both parties are
willing to assume a modicum of risk in
order to get the deal done. However, after
the deal has closed, these loose ends
must be satisfactorily – and quickly –
resolved. In an online setting, it’s easy to
track which third-party approvals are out-

standing, and thus get these critical mat-
ters resolved swiftly.

Increasingly, it’s a best practice for gen-
eral counsel to assign a specific individ-
ual to follow up on software licenses and
real estate contracts. Clarifying who is
responsible for these approvals makes for
a more seamless transition from frenzied
deal period to post-deal aftermath.

Second-guessing
In an unfortunate M&A trend, post-deal
litigation is on the rise. At some compa-
nies, the parties squabble about the terms
of the transition period. Often, working
capital is set aside to make a transition
run more smoothly. However, this failsafe
doesn’t always work. Who controls this
cash – and who makes the call on how
it’s spent – can become a very con-
tentious issue.

Another increasingly prevalent trend is
for one party to accuse the other of seri-
ous misrepresentations during the deal.

Often, litigation hinges on which assets
were included or excluded in a particular
document. These types of disputes tend
to arise when the buyer is purchasing 
a single division, rather than the 
whole enterprise. You can certainly antic-
ipate far more scrutiny around what pre-
cisely is meant by a given phrase in any
particular document. 

Fortunately, the online data room is an
ideal place for revisiting original docu-
ments and records to see precisely what
was stipulated. Online workspaces record
an unmistakable audit trail, specifying
who reviewed which documents and on
what date. Any comments made on the
deal documents aren’t handwritten or
hastily jotted in the margins, but remain
a permanent part of the online record. 

Should post-deal litigation occur, both
parties will inevitably go back to the doc-
uments. The online data room guaran-
tees that the documents still exist and can
be easily and reliably revisited.

Corporation Service Company, a privately-held company headquartered in
Wilmington, DE, is a leading provider of legal and financial services for many of the
world’s largest companies, law firms and financial institutions. Founded in 1899,
CSC is a service company dedicated to reducing risks and costs for our clients by
providing corporate identity protection; corporate governance and compliance; liti-
gation and matter management; as well as deal and transaction support services. 

The comprehensive litigation and matter management solution from CSC allows you
to collaborate with your extended team, ensure tasks are being completed on time
and create relevant reports including financials – all customized to match your
needs. Extending beyond basic litigation management services, you can also man-
age garnishments, budgets, discovery, real estate, contracts, deals, and more. The
system is simple to implement because it requires no additional software, no site
license fees, no IT involvement and no implementation charges. 

CSC Matter Management is the most popular matter management system available
and is used by 220 of the largest US companies with over 12,000 active users –
and growing.
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After the deal closes


